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A Potpourri of Topics

• Expropriation - costs

• Normal Farm Practices

• MFIPPA

• Freedom of Expression

• Procurement

• Elections – the 2014 one
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MFIPPA

• Order MO-3607, Township of Springwater, 
May 17, 2018

• Request for all emails from non-Township 
email accounts of Mayor, Deputy & a 
councillor related to a specific land 
development 

• Township = no custody or control over 
records
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MFIPPA

• No reason to believe that personal email 
accounts being used to conduct Township 
business and therefore emails to and from 
such accounts not in custody or control of 
Township within the meaning of the Act

• Township supplied computers, paid for 
internet connection

• “Suspicion” that personal email accounts 
used
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MFIPPA

• Constituent email correspondence 
different that Township business

• Previous line of cases in this area upheld
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Normal Farm Practices

• Reid v. Puslinch, Normal Farm Practices 
Protection Board, File No. 2015-04

• Does Site Alteration By-law restrict 
importation of fill as a normal farm 
practice?
– Proposal of 1500 loads of fill to increase 

productivity of land for growing of hay and 
pasturing of horses

• 4 day hearing
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Normal Farm Practices

• Issues for Board

– Is the proposal a necessary but ancillary part 
of an agricultural operation? Yes

– Do the applicants have demonstrable plans? 
No

– Is the proposed practice a normal farm 
practice?  No evidence

– If yes, it is restricted by the by-law? Not 
necessary to decide
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Freedom of Expression

• Christian Heritage Party of Canada et al. v. 
City of Hamilton, 2018 ONSC 3690

• Judicial Review of City’s decision to 
remove political advertisements from City 
bus shelters without opportunity for group 
to be heard or considering rights under the 
Canadian Charter of Rights and Freedoms

8



Freedom of Expression

• Ads removed and then a resolution 
passed to confirm the decision

• Court found both the decision to remove 
and the resolution are subject to the 
Charter 

• City decision and resolution quashed
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Freedom of Expression

• Context – prior Human Rights Tribunal 
matter with regard to transgendered use of 
washrooms at a City bus station

• Led to development of policies & protocols 
regarding the use of washroom facilities by 
transgendered persons, public 
engagement, and is a continuing political 
issue
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Freedom of Expression

• CHP, a registered federal political party, 
expressed concern with transgender 
protocols

• Whether anyone agrees or not with CHP’s 
position, court said it was attempting to 
engage in political discussion

• Contracted with City’s external advertising 
agency to put up advertisements

11



Freedom of Expression

• Shortly after ads went up, media contacted 
City about the ads, removed the same day 
– no evidence provided as to how the ads 
contravened any law, Act, Code or other 
legal framework, no consultation with CHP

• “Bad for the City’s image”

• Motion against the ads and in favour of full 
equality, no notice provided to CHP
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Freedom of Expression

• Court reviewed Bracken v. Fort Erie 
(Town), 2017 ONCA 688, freedom of 
expression in a political context

• Considered procedural fairness - process 
undertaken was unreasonable
– No evidence about how competing values 

evaluated, acted before an official complaint, 
no check with Canadian Advertisers Council, 
no opportunity for representations, wrong 
person acted
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Procurement

• Interpaving Limited v. City of Greater 
Sudbury, 2018 ONSC 3005

• Judicial Review of City’s decision to debar 
Interpaving from bidding on City contracts 
for 4 years

• Decision quashed and remitted back to 
City for fresh determination (with different 
group of decision makers)
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Procurement

• Major contractor for the City (40 years, 
around $19 million annually for City, 200 
full time, 200 part time staff)

• Procurement By-law provides for 
debarment in specified situations, 
including where supplier involved in 
litigation with City
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Procurement

• City debared (4 years) on several grounds:

– Court Claim against City

– Health and Safety violations including 
pedestrian death in construction zone, MOL 
orders

– “poor performance”

– Abusive behavior and threatening conduct 
towards City employees 
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Procurement

• City issued letter, formal request for 
reconsideration by Interpaving, no change 
after reconsideration

• Breach of procedural fairness – no notice 
of proposal to debar from bidding on 
contracts for 4 years, no opportunity to be 
heard before decision made
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Procurement

• Process City followed after delivery of 
original letter was a bonafide
reconsideration that cured the initial lack of 
procedural fairness

• City’s decision was reasonable
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Procurement

• Paragraphs 84 & 85
– The City is a public body that must make sound business decisions but 

also must consider the public interest.
– Given the discretionary nature of the By-law and the importance of the 

decision to Interpaving, among other things, the duty of procedural 
fairness entails giving Interpaving notice of the decision to debar, an 
opportunity to respond before the final decision is taken, and reasons 
for the decision.  Interpaving was given a full opportunity to meet with 
the City’s Decision-Makers twice to make submissions on the 
Debarment Decision after receiving notice in the Debarment Letter of 
the grounds upon which the Debarment Decision was based and there 
were further written communications exchanged.  These steps cured the 
initial lack of procedural fairness resulting from the failure to give 
Interpaving an opportunity to respond prior to the decision of the City’s 
Decision-Makers.  Whether or not there were additional reasons for the 
decision to debar Interpaving set out in the Reconsideration Letter is not 
determinative as, even without considering any of these additional 
reasons, there were ample grounds to debar Interpaving for four years.
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Expropriation – Costs

• Shergar Development Inc. v. City of 
Windsor, 2019 ONSC 2623

• Long history, expropriation for waterfront 
park (1998), former CPR lands, kept 
mortgage

• Divisional Court, appeal of OMB award of 
interest and costs
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Expropriation – Costs

• Joint offer of compensation $500,000, 
Shergar accepted but could not secure 
quantum of CRP security interest

• Court application to challenge the 
expropriation (ultra vires, bad faith) –
without merit; negligence claim by Shergar
against its lawyers on its purchase from 
CPR
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Expropriation – Costs

• Offers to settle to Shergar and CPR, 
settled with CPR

• OMB hearing to determine compensation 
for expropriation, initial OMB decision = 
$710,000 in market value (in accordance 
with City’s appraisal evidence) but gave 
Shergar costs

• Section 43 review on issues of interest 
and cost, sent for re-hearing
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Expropriation – Costs

• Conclusion of re-hearing = City made valid 
Rule 49 offer, significantly greater than 
quantum of compensation awarded, did 
not achieve the 85% threshold

• Shergar costs denied, City entitled to its 
costs from decision date forward

• Shergar appealed
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Expropriation – Costs

• Rehearing decision upheld, appeal denied, 
costs on appeal of $50,000

• OMB exercised discretion, offer informed that 
exercise

• Balancing equally important objectives of full 
compensation and the “just determination in 
an expeditious and cost effective manner” –
encourage negotiation & early settlement, not 
interpret the act to permit funding of 
unreasonable claims with no cost risks 
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Elections – the 2014 one

• Ford v. Windsor (City), 2018 ONSC 4211

• Self-represented litigants asserting 
wrongdoing by City election staff and 
others in the conduct of the 2014 
municipal election

• Superior Court process to seek to 
preserve material while private criminal 
charges pursued
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Elections – the 2014 one

• Entirely unsuccessful, costs awarded in 
favour of the City in the amount of 
$121,892 jointly and severally against the 
2 self-represented litigants

• Court recognized importance of matter for 
City and that it was about more than 
preserving documents
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Elections – the 2014 one

• [24] On a broader view, this case was about much 
more than preserving documents.  I understand that, 
from the City’s perspective, the request for injunction 
was inextricably bound up with the allegations of 
wrongdoing.  These were serious accusations.  They 
struck at the core of the democratic process.  They 
were calculated to undermine public confidence in duly 
elected officials.  The City of Windsor did not wish to 
be seen as acknowledging any merit in the applicants’ 
claims.  I accept that the City had a responsibility, in 
the public interest, to vigorously defend against 
scurrilous allegations that cast a shadow on elected 
officials.
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Elections – the 2014 one

• [25]  Ultimately, the City’s position was 
vindicated.  No charges of wrongdoing 
have been laid against anyone in 
connection with the 2014 election.

• [27] The City acted reasonably.  It took 
responsible positions on important issues.  
It was ultimately successful on the 
application and is entitled to costs. 
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