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Introduction 

The Municipal Act, 20011F

2, s. 224 identifies as one of a municipal council’s roles, “to ensure the 
accountability and transparency of the operations of the municipality, including the activities of 
the senior management of the municipality”. Accountability and transparency are critical to 
maintaining public trust in municipal government.  

Municipal accountability and transparency systems include: 

• a requirement to adopt policies related to accountability and transparency2F

3; 

• a requirement to establish a code of conduct for members of municipal councils and 
local boards3F

4; 

• a requirement to appoint an Integrity Commissioner to whom is assigned various 
advice-giving and other functions; 

• open meeting rules; 

• access to municipal records; 

• members’ compliance with the Municipal Conflict of Interest Act4F

5; 

• the discretion5F

6 to appoint a municipal Ombudsman; 

• the discretion6F

7 to appoint an Auditor General; and 

 
2 S.O. 2001, c. 25, as amended (MA01) 
3 MA01, s. 270(1)5 provides: 

“270 (1) A municipality shall adopt and maintain policies with respect to the following matters: 
[…] 
5. The manner in which the municipality will try to ensure that it is accountable to the public for 
its actions, and the manner in which the municipality will try to ensure that its actions are 
transparent to the public. […]” 

4 Municipal Conflict of Interest Act, R.S.O. 1990, c. M.50, s. 1 defines “local board” to mean “a school board, board 
of directors of a children’s aid society, committee of adjustment, conservation authority, court of revision, land 
division committee, municipal service board, public library board, board of management of an improvement area, 
board of health, police services board, planning board, district social services administration board, trustees of a 
police village, board of trustees of a police village, board or committee of management of a long-term care home, 
or any other board, commission, committee, body or local authority established or exercising any power or 
authority under any general or special Act in respect of any of the affairs or purposes, including school purposes, of 
one or more municipalities or parts thereof, but does not include a committee of management of a community 
recreation centre appointed by a school board or a local roads board”. For the purposes of the MCIA, a local board 
does not include advisory committees that are advisory only and possess no autonomous decision-making 
function: Woodcock v. Moore (2006), [2006] O.J. No. 2835 (S.C.J.) at ¶2 citing Alcock v. McDougald (2004), [2004] 
O.J. No. 4581 (S.C.J.) (see ¶35-44). References in this paper to “member” include, as the context permits, members 
of local boards as defined by MCIA. 
5 R.S.O. 1990, c. M.50 (MCIA). 
6 City of Toronto Act, 2006, S.O. 2006, c. 11, Sched. A (COTA), s. 170 compels the City of Toronto to appoint a 
municipal Ombudsman. 
7 COTA, s. 177 compels the City of Toronto to appoint an Auditor General. 
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• the discretion7F

8 to establish a lobbyist registry. 

On April 27, 2021, the Honourable Steve Clark, Minister of Municipal Affairs and Housing, wrote 
to Ontario heads of council advising of the Ontario government’s consultation “on how to 
strengthen accountability for municipal council members.” A series of “townhall sessions” with 
members of municipal councils is planned at which the Ministry will seek feedback on  

• “what changes or mechanisms are needed to better hold council members accountable 
for municipal code of conduct violations; 

• “how to effectively enforce these codes; 

• “whether a broader range of penalties for violations of the codes of conduct are 
needed; and 

• “the circumstances in which these potential penalties could be applied.” 

While the Ministry’s current focus is the effectiveness of municipal Codes of Conduct, other 
accountability and transparency systems are from time to time under consideration. A common 
feature of several systems is the role of municipal Integrity Commissioners. An interesting 
example is the dual role of municipal Integrity Commissioners in relation to the MCIA. 
Municipal Integrity Commissioners advise individual members respecting their obligations 
under the MCIA. Municipal Integrity Commissioners are also responsible for conducting 
inquiries respecting members’ alleged contraventions of the MCIA. 

This paper: 

• overviews issues respecting municipal Integrity Commissioners in their advice-giving 
role; 

• considers municipal Integrity Commissioners’ advice-giving role within the context of 
the MCIA including amendments to the MA01 and the MCIA effected by Modernizing 
Ontario's Municipal Legislation Act, 2017;8F

9 

• identifies continuing challenges presented by the MCIA system with regard to the 
nature of municipal government and the reality of local decision-making in 444 
municipalities; and 

• recommends consideration of an alternative approach to managing members’ pecuniary 
interests. 

 
8 COTA, s. 165 compels the City of Toronto to establish a lobbyist registry. 
9 S.O. 2017, c. 10 (Bill 68). 
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Integrity Commissioners as Members’ Advisers 

Advice re MCIA 

Bill 68 amended the MA01 to compel9F

10 municipalities to retain one or more Integrity 
Commissioners and to assign to them all of the responsibilities described as follows:10F

11 

Without limiting sections 9, 10 and 11, those sections11F

12 authorize the municipality to appoint an 
Integrity Commissioner who reports to council and who is responsible for performing in an 
independent manner the functions assigned by the municipality with respect to any or all of the 
following: 

1. The application of the code of conduct for members of council and the code of conduct for 
members of local boards. 

2. The application of any procedures, rules and policies of the municipality and local boards 
governing the ethical behaviour of members of council and of local boards. 

3. The application of sections 5, 5.1 and 5.2 of the Municipal Conflict of Interest Act to members 
of council and of local boards. 

4. Requests from members of council and of local boards for advice respecting their obligations 
under the code of conduct applicable to the member. 

5. Requests from members of council and of local boards for advice respecting their obligations 
under a procedure, rule or policy of the municipality or of the local board, as the case may be, 
governing the ethical behaviour of members. 

6. Requests from members of council and of local boards for advice respecting their obligations 
under the Municipal Conflict of Interest Act. 

7. The provision of educational information to members of council, members of local boards, the 
municipality and the public about the municipality’s codes of conduct for members of council 
and members of local boards and about the Municipal Conflict of Interest Act. 

As noted below12F

13, the MCIA, s. 9(2)(b) now permits a judge when exercising discretion in 
determining whether a member should be subject to any penalty in a proceeding under the 
MCIA to consider, among other matters, whether the member or former member disclosed the 
pecuniary interest and all relevant facts known to her or him to an Integrity Commissioner in 
the member’s request for advice from the Integrity Commissioner and whether the member 
acted in accordance with the advice provided to the member by the Integrity Commissioner, if 
any. Accordingly, the advice-giving relationship between Integrity Commissioners and members 
of municipal councils is now central to the administration and enforcement of the MCIA. 

Two Integrity Commissioners? 

Some municipalities have opted to retain two Integrity Commissioners. The principal reason is 
the appearance, at least, of conflicting roles. That is, an Integrity Commissioner who advises a 

 
10 MA01, s. 223.3(1.1) and (1.2). Similar amendments were made to COTA, s. 159(1). 
11 MA01, s. 223.3(1). 
12 MA01, s. 9, 10 and 11 confer broad powers on municipalities. 
13 See footnote 49 on page 13. 
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member should not also be the Integrity Commissioner that may investigate or conduct an 
inquiry respecting the member, particularly within the comparatively intimate context of local 
government. Even if an Integrity Commissioner were to undertake an investigation of a 
member respecting a matter unrelated to advice previously given to that member, the simple 
fact of the prior relationship between the Integrity Commissioner and the member might 
impair or, importantly, be perceived by the public to impair the Integrity Commissioner’s 
objectivity respecting the investigation or inquiry. Further, the possibility of a future 
investigation or inquiry by an Integrity Commissioner might dissuade a member from seeking 
advice or may cause the member to be overly cautious in conveying relevant information to 
that Integrity Commissioner for the purpose of receiving advice. 

Lawyers as Integrity Commissioners? 

Many municipalities have retained, and perhaps should be retaining, lawyers as Integrity 
Commissioners who provide advice to members including respecting their responsibilities 
under the MCIA. The principal reason is that much of the advice constitutes the provision of 
“legal services”13F

14 and, except in certain prescribed circumstances, no person other than a 
person licensed to practise law may provide legal services in Ontario.14F

15 

There does not appear to be an exception or exemption under the Law Society Act that would 
permit an unlicensed person to provide those legal services. For example, the Law Society Act, 
s. 1(8)1 deems not to be practising law or providing legal services a “person who is acting in the 
normal course of carrying on a profession or occupation governed by another Act of the 
Legislature, or an Act of Parliament, that regulates specifically the activities of persons engaged 
in that profession or occupation.” While the MA01 establishes a municipal council’s jurisdiction 
to appoint an Integrity Commissioner (inferring the right to revoke the appointment) and to 
assign functions to be performed by the Integrity Commissioner in addition to the duties and 
powers otherwise statutorily imposed or conferred on the Integrity Commissioner, those 
functions, duties and powers are merely “isolated requirements” which do not themselves 
appear to comprise the regulation of Integrity Commissioners as a “profession or occupation” 
for the purpose of s. 1(8)1 of the Law Society Act.15F

16 

 
14 Law Society Act, R.S.O. 1990, c. L.8 (Law Society Act), s. 1 defines the provision of legal services very broadly: 

(5) For the purposes of this Act, a person provides legal services if the person engages in conduct that 
involves the application of legal principles and legal judgment with regard to the circumstances or 
objectives of a person. 
(6) Without limiting the generality of subsection (5), a person provides legal services if the person does any 
of the following: 

1. Gives a person advice with respect to the legal interests, rights or responsibilities of the person 
or of another person. […] 

15 Law Society Act, s. 26.1(1). 
16 See, eg., Decision No. 537/10R2 (2014), 2014 CarswellOnt 6211 (O.W.S.I.A.T.) in which it was determined that 
the representative did not have standing to represent the worker in the appeal. Contrast Decision No. 1491/08I 
(2008), [2008] OWSIATD No. 3199 in which it was determined that the representative, a Certified General 
Accountant, did have standing. 
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Consider also the Law Society Act, s. 1(8)(5) which deems not to be practising law or providing 
legal services “[a] person or a member of a class of persons prescribed by the by-laws, in the 
circumstances prescribed by the by-laws.” However, Parts IV “Not Practising Law or Providing 
Legal Services”, V “Providing Legal Services Without a Licence” and VI “Practising Law Without a 
Licence” of By-law No. 4 under the Law Society Act do not appear to identify a circumstance in 
which an Integrity Commissioner would be exempt from the requirement to be licensed when 
advising members respecting the MCIA. 

Accordingly, there's a risk that an Integrity Commissioner who is not a lawyer and who 
discharges those advice-giving responsibilities will be considered to be engaging in the 
unauthorized practice of law contrary to the Law Society Act. The unauthorized practice risk 
would also be a risk for the municipality to the extent that the municipality is statutorily 
compelled to indemnify the Integrity Commissioner for costs incurred in defending a legal 
proceeding.16F

17 

Effectiveness of Integrity Commissioner’s MCIA Advice? 

The Ontario’s Ombudsman’s jurisdiction “to investigate any decision or recommendation made 
or any act done or omitted in the course of the administration”17F

18 of a municipality is virtually 
unfettered. It includes the right to initiate an investigation on the Ombudsman’s own 
initiative18F

19 and supersedes an Integrity Commissioner’s statutory duty of secrecy.19F

20 Although 
the Ombudsman’s jurisdiction is scoped to exclude investigations of “any decision, 
recommendation, act or omission” of any person acting as a legal adviser to the municipality,20F

21 
an Integrity Commissioner who is a lawyer and advises a member respecting the member’s 
responsibilities under the MCIA is not acting as a legal adviser to the municipality. Accordingly, 

 
17 MA01, s. 223.3(6) provides that a “municipality shall indemnify and save harmless the Commissioner or any 
person acting under the instructions of that officer for costs reasonably incurred by either of them in connection 
with the defence of a proceeding if the proceeding relates to an act done in good faith in the performance or 
intended performance of a duty or authority under this Part or a by-law passed under it or an alleged neglect or 
default in the performance in good faith of the duty or authority.” 
18 Ombudsman Act, R.S.O. 1990, c. O.6, (Ombudsman Act) s. 14(1). 
19 Ombudsman Act, s. 14(2) and (4.5). 
20 MA01, s. 223.5(1) requires that a “Commissioner and every person acting under the instructions of the 
Commissioner shall preserve secrecy with respect to all matters that come to his or her knowledge in the course of 
his or her duties under this Part.” Ombudsman Act, s. 19(3) provides that “no person who is bound by the provisions 
of any Act, other than the Public Service of Ontario Act, 2006, the Municipal Act, 2001 or the City of Toronto Act, 
2006, as the case may be, to maintain secrecy in relation to, or not to disclose, any matter shall be required to 
supply any information to or answer any question put by the Ombudsman in relation to that matter, or to produce 
to the Ombudsman any document or thing relating to it, if compliance with that requirement would be in breach of 
the obligation of secrecy or non-disclosure.” Ombudsman Act, s. 19(1) provides that the “Ombudsman may from 
time to time require any officer, employee or member of any public sector body who in his or her opinion is able to 
give any information relating to any matter that is being investigated by the Ombudsman to furnish to him or her 
any such information, and to produce any documents or things which in the Ombudsman’s opinion relate to any 
such matter and which may be in the possession or under the control of that person.” 
21 Ombudsman Act, s. 14(4)(b). 
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the Ontario Ombudman’s jurisdiction to investigate appears to encompass the decisions, 
recommendations, acts or omissions of an Integrity Commissioner while advising a member. 

Further, if an Integrity Commissioner is a lawyer appointed by the municipal council and if the 
advice to a member respecting the member’s responsibilities under the MCIA is legal advice, 
who is the Integrity Commissioner’s client? The member? The appointing council? Are 
communications between the Integrity Commissioner and the member subject to lawyer/client 
privilege?21F

22 

Does it serve the public interest that communications between a member and Integrity 
Commissioner respecting the member’s MCIA obligations may remain secret? 

In any event, will a member have timely access to an Integrity Commissioner for MCIA advice? 
Many municipal council agendas are distributed within a short time prior to a council meeting. 
Further, many municipal procedure by-laws provide for the addition of agenda items during a 
meeting, often requiring a 2/3 majority vote. Accordingly, members may continue to be 
required to make a determination respecting their pecuniary interests in real time without the 
advice of Integrity Commissioners. 

In these circumstances, one may question whether the mandatory role of Integrity 
Commissioners as private advisers to members at taxpayers’ expense in all of Ontario’s 444 
municipalities achieves the purpose of informed decisions about pecuniary interests and 
whether it otherwise advances the objectives of transparency and accountability in municipal 
government. 

Municipal Conflicts of Interest: An Overview 

Beyond questions respecting Integrity Commissioners as members’ advisers, one may question 
whether the MCIA effectively achieves its purposes. 

The MCIA establishes a system that seeks to ensure that members’ public duties are not 
affected by certain of their private interests. The private interests with which the MCIA is 
concerned are a member’s “pecuniary interests” including “indirect pecuniary interests” and 
“deemed pecuniary interests” (collectively, “pecuniary interest”). Where a member’s pecuniary 
interest is engaged, the MCIA requires that the member publicly declare the pecuniary interest 
and withdraw from any involvement in the decision-making process. Withdrawal is the only 

 
22 Note that MA01, s. 223.5(2.2) and (2.3) permits an integrity commissioner to disclose advice to a member and 
confidential information in certain circumstances: 

(2.2) If a member releases only part of the advice provided to the member by the Commissioner under 
paragraph 4, 5 or 6 of subsection 223.3 (1), the Commissioner may release part or all of the advice without 
obtaining the member’s consent. 
(2.3) The Commissioner may disclose such information as in the Commissioner’s opinion is necessary, 

(a) for the purposes of a public meeting under subsection 223.4.1 (8); 
(b) in an application to a judge referred to in subsection 223.4.1 (15); or 
(c) in the written reasons given by the Commissioner under subsection 223.4.1 (17). 
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option. It is this requirement with which the next part of this paper is principally concerned and 
for which an alternative approach is proposed. 

MCIA’s Purpose 

The MCIA’s purpose was described by D.C. Shaw J. in Mondoux v. Tuchenhagen22F

23: 

“The purpose of the legislation was set out by the Divisional Court in Re Moll and Fisher et al 
(1979), 23 O.R. (2d) 609 (Div. Ct.) at p. 612, which was followed by the Divisional Court in Re 
Greene and Borins (1985), 50 O.R. (2d) 513 (Div. Ct.) at p. 521: 

"The obvious purpose of the Act is to prohibit members of councils and local boards from 
engaging in the decision-making process in respect to matters in which they have a 
personal economic interest."” 

“Pecuniary Interest” 

Interestingly, the MCIA does not define “pecuniary interest”. In Cooper v. Douglas,23F

24 S.E. Healey 
J. overviewed caselaw describing the pecuniary interest with which the MCIA is concerned: 

“The MCIA does not define "pecuniary interest". It has been held that a "pecuniary interest" 
relates to a financial or economic interest, or money in some shape or form: Campbell v. Dowdall 
(1992), 12 M.P.L.R. (2d) 27, at p. 11 (O.C.J. Gen. Div.); Bowers. v. Delegarde (2005), 5 M.P.L.R. 
(4th) 157, at paras. 17, 83 (S.C.J.); Mondoux v. Tuchenhagen, 2011 ONSC 5398, 107 O.R. (3d) 
675, at para. 31; Gammie v. Turner, at para. 27. 

“The Divisional Court has also stated that for the MCIA to apply, the matter to be voted upon by 
council must have the potential to affect the pecuniary interest of the municipal councillor: 
Greene v. Borins (1985), 18 D.L.R. (4th) 260, at p. 269 (Ont. Div. Ct.); Magder v. Ford, 2013 ONSC 
263, 113 O.R. (3d) 241, at para. 6 (Div. Ct.). In Greene v. Borins, Holland J., writing for the court, 
at pp. 269-270, stated: 

The question which must be asked and answered is: "Does the matter to be voted upon 
have a potential to affect the pecuniary interest of the municipal counsellor?" 

It is of no consequence, in my opinion, what the nature of the effect might be -- for his 
betterment or otherwise -- as long as it may be seen by the public to affect that 
pecuniary interest. 

Nor is it of any consequence how the vote was cast, the outcome of the vote, or the 
motive of the municipal official. The very purpose of the statute is to prohibit any vote by 
one who has a pecuniary interest in the matter to be considered and voted upon. It is 
only by strict observance of this prohibition that public confidence will be maintained.” 

Direct Pecuniary Interest 

A direct pecuniary interest is one that expressly or unequivocally has an impact on a member's 
finances or property value. This impact   A potential interest does not necessarily constitute an 
interest but where a decision-maker, without further conduct on his or her part, stands to have 

 
23 (2010), [2010] O.J. No. 5520 (S.C.J.) at ¶45; aff’d (2011), [2011] O.J. No. 4801 (Div. Ct); appeal by member 
quashed (2012), [2012] O.J. No. 4044 (C.A.). 
24 (2018), [2018] O.J. No. 300 (S.C.J.) at ¶59-60. 
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his or her financial position affected, a potential interest may be considered a pecuniary 
interest.24F

25  

Indirect Pecuniary Interest 

For the purposes of the MCIA, a member has an indirect pecuniary interest in any matter in 
which the council is concerned, if the member or her or his nominee: 

(a) is a shareholder in, or a director or senior officer of, a corporation that does not offer its 
securities to the public, 

(b) has a controlling interest25F

26 in or is a director or senior officer of, a corporation that 
offers its securities to the public, or 

(c) is a member of a body, 

that has a pecuniary interest in the matter.26F

27 

A member also has an indirect pecuniary interest if the member is a partner of a person or is in 
the employment of a person or body that has a pecuniary interest in the matter.27F

28 

Deemed Pecuniary Interest 

The pecuniary interest, direct or indirect, of a parent, the spouse or any child of the member is, 
if known to the member, deemed to be also the pecuniary interest of the member.28F

29 

Exceptions 

The pecuniary interests with which the MCIA is concerned are scoped by express exceptions 
ranging between the very specific and the very broad:29F

30 

Sections 5 and 5.2 do not apply to a pecuniary interest in any matter that a member may have, 

(a) as a user of any public utility service supplied to the member by the municipality or local board in 
like manner and subject to the like conditions as are applicable in the case of persons who are 
not members; 

(b) by reason of the member being entitled to receive on terms common to other persons any service 
or commodity or any subsidy, loan or other such benefit offered by the municipality or local 
board; 

 
25 M. Rick O'Connor & George H. Rust-D'Eye, Ontario's Municipal Conflict of Interest Act: A Handbook (St. Thomas: 
Municipal World, 2007) at 16. 
26 MCIA, s. 1 defines a “controlling interest” as meaning “the interest that a person has in a corporation when the 
person beneficially owns, directly or indirectly, or exercises control or direction over, equity shares of the 
corporation carrying more than 10% of the voting rights attached to all equity shares of the corporation for the 
time being outstanding.” 
27 MCIA, s. 2(a). 
28 MCIA, s. 2(b). 
29 MCIA, s. 3. 
30 MCIA, s. 4. Note in particular the breadth of paragraphs (j) (interest in common with electors generally) and (k) 
(remote or insignificant interest). 
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(c) by reason of the member purchasing or owning a debenture of the municipality or local board; 

(d) by reason of the member having made a deposit with the municipality or local board, the whole 
or part of which is or may be returnable to the member in like manner as such a deposit is or 
may be returnable to all other electors; 

(e) by reason of having an interest in any property affected by a work under the Drainage Act or by 
a work under a regulation made under Part XII of the Municipal Act, 2001 or Part IX of the City of 
Toronto Act, 2006, as the case may be, relating to local improvements; 

(f) by reason of having an interest in farm lands that are exempted from taxation for certain 
expenditures under the Assessment Act; 

(g) by reason of the member being eligible for election or appointment to fill a vacancy, office or 
position in the council or local board when the council or local board is empowered or required 
by any general or special Act to fill such vacancy, office or position; 

(h) by reason only of the member being a director or senior officer of a corporation incorporated for 
the purpose of carrying on business for and on behalf of the municipality or local board or by 
reason only of the member being a member of a board, commission, or other body as an 
appointee of a council or local board; 

(i) in respect of an allowance for attendance at meetings, or any other allowance, honorarium, 
remuneration, salary or benefit to which the member may be entitled by reason of being a 
member or as a member of a volunteer fire brigade, as the case may be; 

(j) by reason of the member having a pecuniary interest which is an interest in common with 
electors generally;30F

31 or 

(k) by reason only of an interest of the member which is so remote or insignificant in its nature that 
it cannot reasonably be regarded as likely to influence the member. 

For the purposes of the MCIA, s. 4(k), the test for what constitutes a “remote or insignificant” 
pecuniary interest was stated by MacKenzie J. in Whiteley v. Schnurr31F

32 as follows: 

Would a reasonable elector, being apprised of all the circumstances, be more likely than not to 
regard the interest of the councillor as likely to influence that councillor's action and decision on 
the question? In answering the question set out in such test, such elector might consider whether 
there was any present or prospective financial benefit or detriment, financial or otherwise, that 
could result depending on the manner in which the member disposed of the subject matter 
before him or her. 

The amount of a financial benefit or detriment is not determinative of remoteness or 
insignificance.32F

33 

 
31 MCIA, s. 1 defines “interest in common with electors generally” to mean “a pecuniary interest in common with 
the electors within the area of jurisdiction and, where the matter under consideration affects only part of the area 
of jurisdiction, means a pecuniary interest in common with the electors within that part”. 
32 (1999), [1999] O.J. No. 2575 (S.C.J.) at ¶10. 
33 Mino v. D'Arcey (1991), [1991] O.J. No. 411 at ¶25-29. 
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Duties to Disclose, Withdraw and to Not Influence 

Once a member has identified that she or he has a pecuniary interest in a matter, the MCIA 
requires the member to disclose the interest, to withdraw from the consideration of the matter 
and to not to try to influence the vote, as follows: 

Where a member, either on his or her own behalf or while acting for, by, with or through another, 
has any pecuniary interest, direct or indirect, in any matter and is present at a meeting of the council 
or local board at which the matter is the subject of consideration, the member, 

(a) shall, prior to any consideration of the matter at the meeting, disclose the interest and the 
general nature thereof; 

(b) shall not take part in the discussion of, or vote on any question in respect of the matter; and 

(c) shall not attempt in any way whether before, during or after the meeting to influence the voting 
on any such question.33F

34 

If the meeting is not open to the public, the member must also “forthwith leave” the meeting 
or the part of the meeting during which the matter is under consideration.34F

35 

The MCIA was amended by Bill 68 to also prohibit a member from influencing any decision or 
recommendation by an officer or employee of the municipality or by a person or body to which 
a power or duty has been delegated, reasonably recognizing that municipal decision making 
increasingly occurs outside of meetings of municipal councils as a result of municipalities’ 
enhanced jurisdiction to delegate:35F

36 

Where a member, either on his or her own behalf or while acting for, by, with or through another, 
has any pecuniary interest, direct or indirect, in any matter that is being considered by an officer or 
employee of the municipality or local board, or by a person or body to which the municipality or local 
board has delegated a power or duty, the member shall not use his or her office in any way to 
attempt to influence any decision or recommendation that results from consideration of the matter. 

Bill 68 amended the MCIA so that the aforementioned requirements do not apply where the 
subject matter is whether to suspend the member’s remuneration provided, however, that in 
the case of a meeting, the member must still disclose the pecuniary interest prior to any 
consideration of the matter and may not participate in the vote on the matter.36F

37 

Public Records of Pecuniary Interests 

Post Bill 68, the MCIA now requires a member, at a meeting at which the member discloses a 
pecuniary interest or as soon as possible afterwards, to file a written statement of the 
pecuniary interest and its general nature with the clerk of the municipality.37F

38 The MCIA 
continues to require declarations of pecuniary interest and, for meetings open to the public, 

 
34 MCIA, s. 5(1). 
35 MCIA, s. 5(2). 
36 MCIA, s. 5.2(1). Municipalities’ jurisdiction to delegate was significantly enhanced by amendments to MA01 
effected by Municipal Statute Law Amendment Act, 2006, S.O. 2006, c. 32 (Bill 130). 
37 MCIA, s. 5(2.1) and 5.2(2). 
38 MCIA, s. 5.1. 
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the general nature of the pecuniary interest, to be recorded in meeting minutes recorded by 
the Clerk.38F

39 Municipalities are now required to establish and maintain a registry in which is kept 
a copy of each member’s filed written statement and a copy of each recorded declaration of 
pecuniary interest and to make the registry available for public inspection.39F

40 

Quorum 

Where the number of members who, by reason of the MCIA, are disabled from participating in 
a meeting is such that at the meeting the remaining members are not of sufficient number to 
constitute a quorum, then the remaining members are deemed to constitute a quorum, 
provided there are no fewer than two such members.40F

41 

Remedies for Contraventions of MCIA 

Prior to its amendment by Bill 68, the sole remedy for a member’s alleged contravention of the 
MCIA was an application to the Superior Court of Justice by an elector.41F

42 The application was 
required to be commenced by the elector within six weeks after the facts relevant to the 
alleged contravention came to her or his knowledge and before the expiry of six years from the 
time at which the contravention was alleged to have occurred. 

As amended by Bill 68, standing to initiate an application to Superior Court of Justice is no 
longer scoped to an elector but now includes “a person demonstrably acting in the public 
interest” and an Integrity Commissioner.42F

43 Further, such elector or person may apply to an 
Integrity Commissioner who may commence an inquiry.43F

44 If an Integrity Commissioner 
commences an application to the Superior Court of Justice, the Integrity Commissioner’s costs 
of the application are to be paid by the municipality.44F

45 

Pre Bill 68, where a judge of the Superior Court of Justice determined that a member, or a 
former member while she or he was a member, had committed a contravention, the judge 

(a) was required to declare a member’s seat vacant; 

 
39 MCIA, s. 6. 
40 MCIA, s. 6.1. See, for example, Toronto’s “Declared Interests Registry”: https://www.toronto.ca/city-
government/accountability-operations-customer-service/access-city-information-or-records/declared-interests-
registry , Hamilton’s “Conflicts of Interest Registry”: https://www.hamilton.ca/council-committee/council-
committee-meetings/conflict-interest-registry , Oshawa’s “Declaration of Interest Registry”: 
https://www.oshawa.ca/city-hall/declaration-of-interest-registry.asp and Peterborough’s “Member Conflict 
Registry”: https://pub-peterborough.escribemeetings.com/ConflictsView.aspx?FillWidth=1 
41 MCIA, s. 7(1). 
42 MCIA, s. 1 defines “elector” to mean 
(a) in respect of a municipality, or a local board thereof, other than a school board, a person entitled to vote at a 

municipal election in the municipality, and 
(b) in respect of a school board, a person entitled to vote at the election of members of the school board. 

43 MCIA, s. 8(1). 
44 MA01, s. 223.4.1(2). 
45 MA01, s. 223.4.1(18). 

https://www.toronto.ca/city-government/accountability-operations-customer-service/access-city-information-or-records/declared-interests-registry/
https://www.toronto.ca/city-government/accountability-operations-customer-service/access-city-information-or-records/declared-interests-registry/
https://www.toronto.ca/city-government/accountability-operations-customer-service/access-city-information-or-records/declared-interests-registry/
https://www.hamilton.ca/council-committee/council-committee-meetings/conflict-interest-registry
https://www.hamilton.ca/council-committee/council-committee-meetings/conflict-interest-registry
https://www.oshawa.ca/city-hall/declaration-of-interest-registry.asp
https://pub-peterborough.escribemeetings.com/ConflictsView.aspx?FillWidth=1
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(b) had the discretion to disqualify the member or former member from being a member 
during a period thereafter of not more than seven years; and 

(c) where the contravention resulted in personal financial gain, had the discretion to 
require the member or former member to make restitution to the party suffering the 
loss, or, where such party was not readily ascertainable, to the municipality of which he 
or she was a member or former member. 

Post Bill 68, a judge hearing an application under the MCIA now has a broader range of 
penalties available to impose where the judge determines that a member or former member 
has contravened the MCIA. A judge is no longer required to declare a member’s seat vacant but 
has the discretion to do so. A judge may now also reprimand the member or former member 
and may suspend the remuneration paid to a member for a period of up to 90 days:45F

46 

If the judge determines that the member or former member contravened section 5, 5.1 or 5.2, the 
judge may do any or all of the following: 

1. Reprimand the member or former member. 

2. Suspend the remuneration paid to the member for a period of up to 90 days. 

3. Declare the member’s seat vacant. 

4. Disqualify the member or former member from being a member during a period of not more 
than seven years after the date of the order. 

5. If the contravention has resulted in personal financial gain, require the member or former 
member to make restitution to the party suffering the loss, or, if the party’s identity is not readily 
ascertainable, to the municipality or local board, as the case may be. 

Pre Bill 68, where the judge found that the contravention was committed through 
“inadvertence”46F

47 or “by reason of an error in judgment”,47F

48 the member was not subject to 
having her or his seat declared vacant and the member or former member was not subject to 
being disqualified as a member. Post Bill 68, “inadvertence” and “an error in judgment” are 
grounds among others upon which a judge hearing an application may exercise discretion in 
determining whether a member should be subject to any of the aforementioned penalties:48F

49 

In exercising his or her discretion under subsection (1) the judge may consider, among other 
matters, whether the member or former member, 

(a) took reasonable measures to prevent the contravention; 

 
46 MCIA, s. 9(1). 
47 The defence of inadvertence applies where the breach can be linked to an oversight of fact or law that was not 
reckless or willfully blind: Baillargeon v Carroll (2009), [2009] O.J. No 502 at ¶82 (S.C.J.). 
48 “In order to establish an error in judgment, it is necessary for the respondent to proceed with good faith as to 
that error of judgment. A Councillor must be honest, forthright and open, acting in complete good faith. However, 
the courts do not require perfection of conduct. The conduct is to be judged as exercised by a human being with the 
understanding that all human beings, however honest and good intentioned, may err.”: Sheehan v Hart (1993), 
[1993] O.J. No 1726 at ¶14 (S.C.J.). 
49 MCIA, s. 9(2). 
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(b) disclosed the pecuniary interest and all relevant facts known to him or her to an Integrity 
Commissioner in a request for advice from the Commissioner under the Municipal Act, 2001 
or the City of Toronto Act, 2006 and acted in accordance with the advice, if any, provided to 
the member by the Commissioner; or 

(c) committed the contravention through inadvertence or by reason of an error in judgment 
made in good faith 

Achieving MCIA’s Principles: Transparent Engagement or Withdrawal? 

As noted above, it remains challenging for a member to determine the circumstances in which a 
pecuniary interest exists and requires the member to withdraw. The term, “pecuniary interest”, 
is not defined and potentially very broad (including indirect and deemed pecuniary interests). 
The two broad exceptions – “interest in common with electors generally” (4(j)) and “remote or 
insignificant” interest (4(k)) – are unclear in their application on a case by case basis.  

A member now faces a greater risk of consequences for alleged contraventions of the MCIA. 
Although a judge hearing an application under the MCIA is no longer compelled to declare a 
member’s seat vacant, the judge retains the discretion to do so as one of a broader range of 
penalties available to redress a contravention. Further, there is now a broader range of 
proceedings in which to challenge members (Integrity Commissioner inquiry in addition to the 
Superior Court of Justice application) and broader standing for those wishing to initiate such 
proceedings (“person demonstrably acting in the public interest” and an Integrity Commissioner 
in addition to an elector). An Integrity Commissioner’s costs of a Superior Court of Justice 
application are funded by the municipality. 

As noted in the preceding section, there is a live question as to whether advice-giving Integrity 
Commissioners are an effective means to address members’ risk. One may also question 
whether the potential cost is feasible for all of Ontario’s 444 municipalities. 

The current system requires withdrawal as the only means of addressing a potential pecuniary 
interest and the only certain means of addressing members’ risk under the MCIA. One might 
conclude from a cursory review of municipalities’ pecuniary interest declaration registries that 
members may frequently withdraw in circumstances that others may question as being overly 
cautious. However, in all of the circumstances, members may be forgiven for their caution. 

Is withdrawal as the sole means of addressing pecuniary interests sufficient or even 
appropriate? 

Withdrawal as the only option is arguably inconsistent with the well-established principle that 
municipalities are the level of government closest to the citizens they serve. By design, 
municipal councils are comprised of individuals with many relationships and interests in the 
communities and wards in which they have been elected. A member may have been elected for 
the very reasons that repeatedly give rise to a perceived pecuniary interest. Electors may not be 
comforted to know that a quorum of two members is sufficient to decide a matter49F

50 when their 
members’ pecuniary interests compel their withdrawal. 

 
50 MCIA, s. 7(1). 
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Withdrawal as the sole means of addressing perceived pecuniary interests may also undermine 
accountability by providing cover for a member who wishes to avoid responsibility for 
participation in controversial matters. 

Interestingly, Bill 68 amended the MCIA to include a statement of principles: 

The Province of Ontario endorses the following principles in relation to the duties of members of 
councils and of local boards under this Act: 

1. The importance of integrity, independence and accountability in local government decision-
making. 

2. The importance of certainty in reconciling the public duties and pecuniary interests of 
members. 

3. Members are expected to perform their duties of office with integrity and impartiality in a 
manner that will bear the closest scrutiny. 

4. There is a benefit to municipalities and local boards when members have a broad range of 
knowledge and continue to be active in their own communities, whether in business, in the 
practice of a profession, in community associations, and otherwise. 

Should withdrawal continue to be the only option? Is there a better way to achieve the benefit 
referenced in principle 4 that would permit members to continue to be active in their 
communities but without sacrificing accountability, certainty, integrity and impartiality?  

Does transparency provide an alternative means to withdrawal as the sole option to address all 
pecuniary interests? Consider, for example, a system that: 

• Maintains the breadth of pecuniary interests for which a declaration is currently 
required; 

• Clearly defines an objectively measurable subset of pecuniary interests for which 
withdrawal continues to be required: the pecuniary interests that most electors would 
consider to reasonably require their member to withdraw; 

• For all remaining pecuniary interests respecting a matter, permits a member to 

• continue in the discussion and the vote on the matter as of right, or, 
alternatively to 

• request the council’s permission to continue in the discussion and the vote on 
the matter; 

• Renders a council’s decision (if the system requires a council decision) final and not 
subject to review; and 

• Shields the member from any liability associated with continued good faith participation 
in the discussion and the vote (with the council’s permission if the system were to 
require it) to the extent of the member’s declaration. 
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Transparency is a means to achieve accountability in municipal governance. However, electors’ 
participation is also critical. A shift toward transparency and away from withdrawal as the 
means of addressing members’ pecuniary interests will only aid accountability if electors are 
also engaged by informing themselves and participating in municipal elections.  

Conclusion 

The challenges presented by the MCIA – for members and the public - are among the reasons 
for the enhanced roles of Integrity Commissioners including as members’ advisers respecting 
the MCIA and other matters. The MCIA’s purpose if worthy. Public decision-making should not 
be influenced by members’ pecuniary interests. However, its means – withdrawal in all 
circumstances - may be overly blunt. Perhaps a fresh approach is warranted that better 
balances the MCIA’s purpose, the importance of members’ participation in local decision-
making and electors’ responsibility to engage. 

The mandatory role of Integrity Commissioners as members’ private advisers at taxpayers’ 
expense in all of Ontario’s 444 municipalities purports to aid members’ informed decisions 
about pecuniary interests. Does it really achieve that objective? 

The objective of municipal accountability and transparency systems is to aid members’ 
accountability to citizens. While amendments to each system are to be expected from time to 
time, it will be important to question whether, collectively, the increasing complexity of these 
systems is the most effective and efficient means by which that objective may be achieved in all 
of Ontario’s 444 municipalities. 

/djp 
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