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Disclaimer

■ This presentation and associated paper were prepared for the Ontario Municipal 
Administrators’ Association Spring Symposium, May 13-14, 2021. The views 
expressed in this presentation and associated paper are the author’s, are not 
necessarily consistent with the views of the Council of the author’s municipal 
employer and do not constitute legal advice. Readers are encouraged to seek 
independent legal advice respecting the matters herein.
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Agenda
■ Municipal Accountability and Transparency Systems

■ Integrity Commissioners as Members’ Advisers
– Advice re Municipal Conflict of Interest Act (MCIA)
– Two Integrity Commissioners?
– Lawyers as Integrity Commissioners?
– Effectiveness of Integrity Commissioners’ MCIA Advice?

■ MCIA
– Purpose
– “Pecuniary Interest”
– Exceptions
– Members’ duties
– Public records of pecuniary interests
– Quorum
– Remedies for contraventions of MCIA
– Challenges and opportunities in achieving the MCIA’s principles

■ Conclusions

3



Municipal Accountability and 
Transparency Systems
■ “Role” of Council is to ensure accountability and transparency;
■ Must adopt policies related to accountability and transparency;
■ Must establish a code of conduct for members of municipal councils and local boards;
■ Must appoint an Integrity Commissioner to whom is assigned various advice-giving and other 

functions;
■ Open meeting rules;
■ Access to municipal records;
■ Members’ compliance with the Municipal Conflict of Interest Act;
■ May* appoint a municipal Ombudsman;
■ May* appoint an Auditor General;
■ May* establish a lobbyist registry
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ICs as Members’ Advisers: Advice re 
MCIA
■ Bill 68: Municipalities must retain one or more ICs and assign responsibilities:

1. The application of the code of conduct for members of council and the code of conduct for members of local 
boards.

2. The application of any procedures, rules and policies of the municipality and local boards governing the ethical 
behaviour of members of council and of local boards.

3. The application of sections 5, 5.1 and 5.2 of the Municipal Conflict of Interest Act to members of council and of 
local boards.

4. Requests from members of council and of local boards for advice respecting their obligations under the code of 
conduct applicable to the member.

5. Requests from members of council and of local boards for advice respecting their obligations under a 
procedure, rule or policy of the municipality or of the local board, as the case may be, governing the ethical 
behaviour of members.

6. Requests from members of council and of local boards for advice respecting their obligations under the 
Municipal Conflict of Interest Act.

7. The provision of educational information to members of council, members of local boards, the municipality and 
the public about the municipality’s codes of conduct for members of council and members of local boards and 
about the Municipal Conflict of Interest Act.
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Two Integrity Commissioners?

■ Conflicting roles
– Advice to Members (Code of Conduct, policies re ethical behaviour and MCIA)
– Investigations/Inquiries re Members
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Lawyers as Integrity Commissioners?

■ Advice = “legal services” (Law Society Act)

■ Municipality’s obligation to indemnify IC = unauthorized practice risk for municipality 
if IC is not a lawyer
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Effectiveness of IC’s MCIA Advice?

■ Ontario Ombudsman’s jurisdiction to investigate supersedes IC’s duty of secrecy….

■ Who is IC’s client for the purposes of solicitor/client privilege?

■ Even if IC/members’ communications are privileged/confidential, is the public 
interest served?

■ Members’ timely access to IC’s MCIA advice?
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MCIA: Purpose

■ To ensure members’ public duties are not affected by certain private interests

■ Mondoux v. Tuchenhagen (2010) (S.C.J.) citing Moll and Fisher et al. (1979) (Div. Ct):
– "The obvious purpose of the Act is to prohibit members of councils and local 

boards from engaging in the decision-making process in respect to matters in 
which they have a personal economic interest."
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“Pecuniary Interest”

■ “Pecuniary Interest” not defined

■ Magder v. Ford (2013) (S.C.J.):
– “The question which must be asked and answered is: "Does the matter to be voted 

upon have a potential to affect the pecuniary interest of the municipal counsellor?"
“It is of no consequence, in my opinion, what the nature of the effect might be --
for his betterment or otherwise -- as long as it may be seen by the public to affect 
that pecuniary interest.
“Nor is it of any consequence how the vote was cast, the outcome of the vote, or 
the motive of the municipal official. The very purpose of the statute is to prohibit 
any vote by one who has a pecuniary interest in the matter to be considered and 
voted upon. It is only by strict observance of this prohibition that public confidence 
will be maintained.”
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“Pecuniary Interest” (cont’d)

■ “Direct”
– expressly or unequivocally has an impact on a member's finances or property value
– may be positive (in the form of a gain) or negative (a loss)

■ “Indirect”: the member or her or his nominee:
– is a shareholder in, or a director or senior officer of, a corporation that does not offer its 

securities to the public,
– has a controlling interest* in or is a director or senior officer of, a corporation that offers its 

securities to the public, or
– is a member of a body,

that has a pecuniary interest in the matter

■ “Deemed”
– the pecuniary interest, direct or indirect, of a parent, the spouse or any child of the member, 

if known to the member
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“Pecuniary Interest”: Exceptions
■ Very specific → very broad (MCIA, s. 4):
■ Sections 5 and 5.2 do not apply to a pecuniary interest in any matter that a member 

may have,
a) as a user of any public utility service supplied to the member by the municipality or 

local board in like manner and subject to the like conditions as are applicable in 
the case of persons who are not members;

b) by reason of the member being entitled to receive on terms common to other 
persons any service or commodity or any subsidy, loan or other such benefit 
offered by the municipality or local board;

c) by reason of the member purchasing or owning a debenture of the municipality or 
local board;

d) by reason of the member having made a deposit with the municipality or local 
board, the whole or part of which is or may be returnable to the member in like 
manner as such a deposit is or may be returnable to all other electors;

e) by reason of having an interest in any property affected by a work under the 
Drainage Act or by a work under a regulation made under Part XII of the Municipal 
Act, 2001 or Part IX of the City of Toronto Act, 2006, as the case may be, relating 
to local improvements;
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“Pecuniary Interest”: Exceptions (cont’d)

f) by reason of having an interest in farm lands that are exempted from taxation for certain 
expenditures under the Assessment Act;

g) by reason of the member being eligible for election or appointment to fill a vacancy, office or 
position in the council or local board when the council or local board is empowered or 
required by any general or special Act to fill such vacancy, office or position;

h) by reason only of the member being a director or senior officer of a corporation incorporated 
for the purpose of carrying on business for and on behalf of the municipality or local board or 
by reason only of the member being a member of a board, commission, or other body as an 
appointee of a council or local board;

i) in respect of an allowance for attendance at meetings, or any other allowance, honorarium, 
remuneration, salary or benefit to which the member may be entitled by reason of being a 
member or as a member of a volunteer fire brigade, as the case may be;

j) by reason of the member having a pecuniary interest which is an interest in common with 
electors generally; or

k) by reason only of an interest of the member which is so remote or insignificant in its nature
that it cannot reasonably be regarded as likely to influence the member. 13



Members’ Duties

■ At a “meeting”:
– Prior to any consideration of the matter, publicly disclose the pecuniary interest “and the 

general nature thereof”
– Not “take part in the discussion of, or vote on any question in respect of the matter”
– Not “attempt in any way, whether before, during or after the meeting to influence the voting 

on any such question”
■ At a closed “meeting”

– ‘forthwith leave”
■ Re delegated authority:

– “not use his or her office in any way to attempt to influence any decision or recommendation 
that results from consideration” of a “matter that is being considered by an officer or 
employee of the municipality or local board, or by a person or body to which the municipality 
or local board has delegated a power or duty”
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Public records of Pecuniary Interests
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Quorum

■ Where MCIA requires members to withdraw to < quorum, remaining members 
deemed to constitute quorum provided there remain at least 2 members
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Remedies for Contraventions of MCIA 
(Pre Bill 68)
■ Sole remedy was Superior Court application by an elector w/i 6 weeks after facts 

came to elector’s knowledge and no later than 6 years after contravention

■ If judge determines contravention, judge was
– required to declare member’s seat vacant
– discretion to disqualify member =< 7 years
– discretion to require restitution where contravention resulted in financial gain

■ If judge determines “inadvertence” or “error in judgment”, member would not have 
seat declared vacant
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Remedies for Contraventions of MCIA 
(Post Bill 68)
■ Superior Court application

– Elector
– + “a person demonstrably acting in the public interest”
– + Integrity Commissioner (at municipality’s expense…)

■ Broader range of penalties if judge determines contravention. Discretion to:
– declare member’s seat vacant
– reprimand member
– suspend member’s remuneration up to 90 days
– disqualify member =< 7 years
– require restitution where contravention resulted in financial gain

■ “Inadvertence” or “error in judgment” are grounds upon which judge may exercise discretion re 
penalties.
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Challenges: Achieving MCIA’s Principles

■ Continuing difficulties for members to determine circumstances in which pecuniary interest exists
– Pecuniary interest: direct, indirect, deemed
– 2 broad exceptions: “interest in common with electors generally” and “remote or 

insignificant” interest

■ Post Bill 68, greater range of remedies and greater risk of consequences

■ Is IC’s advice re MCIA effective? Feasible in all 444 municipalities?

■ Is a member’s withdrawal as the sole option appropriate?
– Overly cautious declarations of interest?
– Municipalities are level of government closest to citizens
– Quorum of 2?
– Means of avoiding controversial matters?

19



Bill 68: MCIA Statement of Principles

■ “The Province of Ontario endorses the following principles in relation to the duties of 
members of councils and of local boards under this Act:

1. The importance of integrity, independence and accountability in local 
government decision-making.

2. The importance of certainty in reconciling the public duties and pecuniary 
interests of members.

3. Members are expected to perform their duties of office with integrity and 
impartiality in a manner that will bear the closest scrutiny.

4. There is a benefit to municipalities and local boards when members have a 
broad range of knowledge and continue to be active in their own communities, 
whether in business, in the practice of a profession, in community 
associations, and otherwise.”
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Alternatives to Members’ Withdrawal as 
the Sole Option?
■ Maintain breadth of pecuniary interests for which declaration is required
■ Clearly defined subset of pecuniary interests for which withdrawal is sole option

– Objectively measurable
– Most electors would consider consistent with a requirement to withdraw

■ For remaining pecuniary interests, member is permitted to
– Continue in the discussion and vote on the matter as of right
– (or, alternatively, request the council’s permission to continue in the discussion and 

vote in which case the council’s decision is final and not subject to review)
■ Member is shielded from any liability associated with good faith participation in the 

discussion and vote to the extent of the members’ declaration
■ Electors’ responsibilities: be informed and participate in municipal elections
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Conclusions

■ MCIA challenges among reasons for enhanced IC roles including as members’ advisers
■ MCIA’s purpose worthy but means – withdrawal in all cases – overly blunt
■ Fresh approach – better balances:

– MCIA’s purpose;
– Importance of members’ participation in local decision-making; and
– Electors’ responsibility to engage

■ Question: Does mandatory role of IC’s as members’ advisers at taxpayers’ expense in 
444 municipalities aid members’ informed decision about pecuniary interests?

■ Policy question: Is the increasing complexity of municipal transparency and 
accountability systems the most efficient and effective means by which members will be 
more accountable to citizens in 444 municipalities?
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Thank you
David J. Potts, City Solicitor
City of Peterborough
dpotts@peterborough.ca
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